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 1.0
Introduction

Sections 15-25 of the Immigration, Asylum and Nationality Act 2006 set out the law in the prevention of illegal migrant working. It is a criminal offence for an employer to employ staff whose immigration status prevents them from working in this country. It is the responsibility of the employer to prove that every employee is eligible to work before employment begins. Thus, NYCC must ensure that all prospective employees and casual staff have the right to work in the UK before they commence employment.  

A civil penalty has also been introduced consisting of a fine of up to £25,000 per illegal worker. Furthermore, if the employer knowingly employs an illegal worker, the employer could be prosecuted for which the penalties are an unlimited fine and/or up to 2 years imprisonment. 

In order to prove that the employee is a legal worker, NYCC must establish a statutory excuse against any payment of civil penalty. 

2.0 How to check that someone in entitled to work in the UK

This section explains the checks employers should carry out in order to establish an excuse against liability to pay a civil penalty for employing an illegal migrant worker. The employer will have the excuse only if the documents are checked and copied before the person starts working. If the prospective employee has time-limited leave in the UK, the employer will only have the excuse if they carry out certain repeat checks at least once every 12 months or when the visa is due to expire whichever is the earliest. 

2.1 Documents which show a person’s entitlement to work

The documents that establish someone’s entitlement to work are split into two lists

· List A – documents show that the holder is not subject to immigration control, or has no restriction to work in the UK. If the prospective or existing employee produces a document from List A they can work for the employer for an indefinite period. 

· List B - documents demonstrate that the person has been granted leave to enter or remain in the UK for a limited period of time. If the prospective employee provides the documents from  List B, the employer should carry out specified document checks before the employment of the individual begins and then carry out follow-up checks of the same kind at least once every 12 months. Please refer to section 3.2: Carrying out repeat checks on page 7 for more details on what repeat checks are required, and when. 

Below is the table to assist in ensuring the appropriate checks are undertaken and that the correct documents are provided, checked and copied and available for inspection by the UK Visas and Immigration if requested. 

	

	Common Travel Area (CTA)
	European Economic Area 
	Others
	All other countries

	United Kingdom
Republic of Ireland
Channel Islands
Isle of Man 
	Austria
Belgium

Bulgaria
Cyprus

Czech Republic
Denmark

Estonia
Finland
France
Germany
Greece

Hungary
Iceland
Ireland
Italy 

Latvia

Lichtenstein
Lithuania
Luxembourg
Malta
Netherlands

Norway
Poland
Portugal

Romania

Slovakia 
Slovenia
Spain
Sweden
	Switzerland – is not part of the EEA or EU however due to an arrangement, Swiss nationals do not require permission to work
Croatia – is part of the EEA however Croatian nationals do require permission to work in the form of an accession worker authorisation document
	All the other

	No permission needed
	No permission needed
	See above
	Permission needed


2.2 CTA and EEA
Employers must satisfy themselves that the person is from one of the CTA and EEA countries by checking their passport or ID card or appropriate documents. 

2.3 Previously known A8 and A2 nationals
Countries previously known as A8 had their restrictions ended on 30 April 2011. Countries previously known as A2 had their restrictions ended on 31 December 2013.  Therefore individuals have the same right and entitlements as those from other member states. 
2.4 Others 

Iceland, Lichtenstein and Norway are not members of the EU but are part of the EEA and their passports holders are able to take employment in the UK.

The EEA has made an arrangement whereby all Swiss nationals are allowed to work in the EEA and therefore in the UK. They can be considered to have the same employment rights as EEA citizens.

Croatia became part of the EEA as of the 1st July 2013 however the UK has applied transitional restrictions on their access to the labour market which means a Croatian national who wishes to work in the UK and who is subject to the worker authorisation requirement will need to obtain an accession worker authorisation document (permission to work) before starting any employment.

2.5 Non EEA Nationals

All non EEA nationals who wish to live and reside in the UK require permission of some form or another. If an employer wishes to employ an overseas worker (i.e. non EEA worker) the prospective employee must either hold or apply under the points-based system under Tier 1 or 2. Further information can be found on the UKBA website (http://www.ukba.homeoffice.gov.uk/) 

The points based system replaces nearly all previous routes to work, train or study in the UK and is made up of five tiers:

· Tier 1 – Highly skilled workers

· Tier 2 – Skilled workers with a job offer

· Tier 3 - Low skilled workers for filling temporary labour shortages (suspended indefinitely) 

· Tier 4 – Students 

· Tier 5 – Youth mobility and temporary workers

For an applicant under any of the tiers of the points- based system to be successful in obtaining a visa, they just obtain a specified minimum number of points. These will be awarded for a combination of skills, attributes (such as age, qualification, previous earning, speak an intermediate level of English, will need to have a graduate level job  and maintenance i.e. savings. 

With effect from the 6th April 2011, the Government  introduced a new annual limit on non-EU workers.  20,700 visas (divided into 12 monthly allocations) will be made available to skilled workers applying through Tier 2 of the points-based system, as well as 1,000 visas under a new exceptional talent route.

2.5.1 Tier 4 (General) – Students (Overseas Students from Non EEA Countries)

From the 4 July 2011, the UK Visas and Immigration introduced restrictions allowing migrants, under Tier 4 (General) Student visa, studying only at Higher Education Institutions (HEI’s) and publicly funded further education colleges to be able to work in the UK     

a) Where a Tier 4 (General) student is following a course at National Qualification Framework (NQF) level 6 or above with a sponsor which is a UK Higher Education Institution, or is undertaking a short-term study abroad degree programme at an overseas Higher Education Institution, the following work is allowed: 

· part-time during term-time, which is no more than 20 hours a week; 

· full-time during vacations; 
· On a work placement as part of the course. 

b)  Where a Tier 4 (General) student is following a course at (NQF) level 3, 4 or 5 with a sponsor which is a UK Higher Education Institution, or is undertaking a short-term study abroad degree programme at an overseas Higher Education Institution, the following work is allowed: 

· part-time during term-time, which is no more than 10 hours a week; 

· full-time during vacations; 
· On a work placement as part of the course.

c)  Where a Tier 4 (General) student is following a course at any level with a sponsor which is a publicly funded further education college, the following work is allowed:

-   part-time during term-time, which is no more than 10 hours a week;

-   full-time during vacations;

-   On a work placement as part of a course where the Tier 4 (General) student is studying with a Highly Trusted Sponsor or with any sponsor where the course is at NQF 6 or above.

d) Where a Tier 4 (General) student is following a course at any level with a Tier 4 sponsor which is not a UK Higher Education Institution, a short-term study abroad degree programme at an overseas Higher Education Institution or a publicly funded further education college, he/she is not allowed to work whilst in the UK.

Where a Tier 4 (General) Student is allowed to work, he/she must not fill a full-time permanent vacancy (other than on a recognised Foundation Programme) and the Tier 4 (General) Student must not be self-employed, employed as a doctor in training (other than on a recognised Foundation Programme) or as a professional sportsperson (including coach) or entertainer

National Qualification Framework

Level 6 and above – Degree and above

Level 5 – Intermediate Course / Foundation Degree

Level 4 – Certificate

Level 3 – A Level

Work Placements 

Tier 4 (General) students will be allowed to do a work placement as part of their course of study, as long as the work placement is an assessed part of the course and he/she is:

- a Tier 4 (General) student studying a course of degree level study or above,     - a Tier 4 (General) student studying a foundation degree course, or 

- a Tier 4 (General) student studying a course below degree level with a highly  trusted sponsor, or

  a Tier 4 (Child) student who is 16 years old or over. 

The work placement must be no more than 50% of the length of the student’s course in the UK unless the student is doing a course where there is a legal (statutory) requirement for it to contain a specific period of work placement

The UK Visas and Immigration recognises that on some occasions it may be difficult for employers to verify an applicant’s student status or otherwise.  You should remember that the onus remains on the student, as it does for all prospective employees, to demonstrate that they are able to legally work for NYCC.  A Manager is entitled to request extra documents to reassure that the person in front of them is a student. This could include an authorised letter from their place of study confirming their status.

Students should be able to provide evidence of the term dates for their course if required. However, there may be periods of time where a student is not expected to attend classes, but when they should be spending their time studying, writing a dissertation, or preparing for exams as part of their course. They should not be working full-time during this period. Every term should be checked to ensure that the student is enrolled for the forthcoming term and they have attended the previous, the onus being on the student to provide this.  

2.5.2 Dependants of Tier 4 – Student Visa

If the dependant made their immigration application before the 3rd of March 2010, they are allowed to work if the Tier 4 visa holder has permission to be in the UK for 12 months or more. 

If the dependant made their application on or after the 3rd of March 2010, they will have permission to work if:

· The Tier 4 visa holder has permission to be in the UK for 12 months or more; and 

· The course that the Tier 4 visa holder is undertaking is at least a degree level or is a foundation degree. 

The UK Visas and Immigrations definition of "foundation degree" is a course which

· leads to a qualification at level 5 or above of the National Qualifications Framework or level 8 or above of the Scottish Credit and Qualifications Framework or equivalent in Wales and Northern Ireland, and 

· Is awarded by a UK higher education institution which has degree awarding powers. 
2.6 Other Useful Information

2.6.1 TUPE of staffed under sponsorship arrangements

In a TUPE situation if a sponsored worker moves to your employment, you will, from the date of the move, take up full responsibility for them as their new sponsor and would need to meet the requirements of the sponsorship.  If you are involved in a TUPE transfer and this situation presents itself, please seek immediate guidance from the Resourcing and Reward Team on 01609 535585 or email resourcingandreward@northyorks.gov.uk
2.6.2 Passport checks

Passports from Estonia, Lithuania and Latvia with stamp ‘alien’ on the personal details page indicate that the holder of the passport is not entitled to work in the UK under the EEA agreement 

Passports from the Turkish Republic of Northern Cyprus do not mean the holder is an EEA Citizen. 

3.0 Complying with document checks

All candidates who have been short listed for an interview will receive detailed information with regards to the original document or combination of documents from either List A or List B which they will need to bring to the interview. As a recruiting manager/ employer you must check the original documents given at the interview. If it is not brought and if the individual is successful the recruiting manager/employer will need to evidence on a face to face basis the individual document to show their entitlement to work in the UK before any formal offer of appointment is made. Appendix A lists all the documents, under List A, which provide evidence of entitlement to work in the UK and documents, under List B, which indicate restrictions on entitlement to work in the UK for a limited period. 

All clearances apply to internal candidates, evidence requirements are applicable to an internal candidate who secures a new NYCC appointment as they too will need to show evidence that they have the entitlement to live and work in the UK, in addition to references Documentation already held on the employee file will be used where it meets the requirements.
Please note:

· Employment Support Service will not transfer a candidate from ‘applicant’ status to ‘employee’ status, in Resource Link, until the relevant ID checks have been carried out. 

· If there is any discrepancy in any of the documents such as different names on the birth certificate and the NI number card due to change in circumstances i.e. marriage, change in first name etc., it is the responsibility of the recruiting manager to ensure a clear audit trail is obtained as a part of the document checks. 

3.1 How to carry out the necessary document checks 

The Recruiting manager is required to follow the following steps for every new appointment/ prospective employee;

Step 1

The prospective employee must provide:

· One of the original documents alone or two of the original documents in the specified combinations given in List A or

· One of the original documents alone, or two of the original documents in the specified combinations given in List B
Step 2 

To establish the excuse and, if List B Statutory documents have been presented, to retain the excuse, you are required to check the validity of the document and satisfy yourself that your prospective, or existing employee, is the person named in the documents they present to you. These documents should also allow then to do the work in question.

In order to acquire the excuse, you must carry out all the following specified steps:

· visually check any photographs, where available, contained in the documentation to ensure that they are consistent with the appearance of the employee, when carrying out checks on your prospective or current employee;

· check the dates of birth listed, where available, to ensure that these are consistent across documents and that you are satisfied that these correspond with the appearances of your prospective or current employee;

· check the expiry dates of any limited leave to enter or remain in the UK have not passed;

· check any UK government endorsements (stamps, visas etc.) to see if the prospective or current employee is able to do the type of work you are offering;

· satisfy yourself that the documents are genuine and have not been tampered with and belong to the holder;

· if the prospective employee or current employee gives you two documents which have different names, ask them for a further document to explain the reason for this. 

Step 3

You need to make a copy of the relevant page or pages of the document, in a format which cannot be subsequently changed, for example, a photocopy or scan. The Recruiting manager or the individual taking the copy should verify the information against the individual.  For photographic evidence,  state ‘this is a true verification given against the individual’ and sign and date. For other documents, state ‘this is a true copy of the original document provided’ and sign and date.  It will be the managers responsibility to check with the successful applicant (if not originally shown at interview) to ensure that this is taken prior to offer as no evidence of identification means no offer of employment (until this has been evidenced).

In case of a passport or a travel document, the following parts must be photocopied or scanned:

· for passports and travel documents, a copy should be taken of the document’s front cover and any pages containing the holder’s personal details. In particular, you should copy any page that provided details of nationality, his or her photograph, date of birth, signature, date of expiry or biometric details;

· any page containing UK Government endorsements, noting the date of expiry and any relevant UK immigration endorsement which allows your prospective or current employee to do the type of work you are offering;

· Please note: An overseas worker (from Jan 2010) can present an Identity Card for a Foreign National (ICFN) instead of a passport in order to prove eligibility to work. Please copy both sides of the card. 

Other documents should be copied in their entirety. 

Step 4 

Provide the certified copies of the documents taken for the successful candidate to Employment Support Service or for school appointments, retain for the personnel file.
3.2 Carrying out Repeat checks   

If the employee presents a document from List B, the line manager must carry out follow-up checks by repeating steps 1 to 3 at least once every 12 months or when the excuse time expires whichever is the earliest. 

If an employee is retained with a List B document, or documents, and relevant follow up checks have not been made in order to have the excuse, then the employer may be liable for a payment of civil penalty if the employee is found to be working illegally in the UK after the excuse time expired. 

Resource Link enables managers to identify staff who may require repeat checks by running reports. Please contact Employment Support Service for further information. 

APPENDIX A  

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/employersandsponsors/preventingillegalworking/currentguidanceandcodes/comprehensiveguidancefeb08.pdf?view=Binary – amendments to the List A and List B details below

LIST A – Documents which establish an ongoing entitlement to work in the UK. 

1. A passport showing that the holder, is a British citizen or a citizen of the United Kingdom and Colonies having the right of abode in the United Kingdom.

2. A passport or national identity card showing that the holder, or a person named in the passport as the child of the holder, is a national of the European Economic Area or Switzerland.

3. A residence permit, registration certificate or document certifying or indicating permanent residence issued by the Home Office or the Border and Immigration Agency to a national of a European Economic Area country or Switzerland.

4. A permanent residence card issued by the Home Office or the Border and Immigration Agency to the family member of a national of a European Economic Area country or Switzerland.

5. A Biometric Immigration Document issued by the Border and Immigration Agency to the holder which indicates that the person named in it is allowed to stay indefinitely in the United Kingdom, or has no time limit on their stay in the United Kingdom.

6. A passport or other travel document endorsed to show that the holder is exempt from immigration control, is allowed to stay indefinitely in the United Kingdom, has the right of abode in the United Kingdom, or has no time limit on their stay in the United Kingdom.

7. An Immigration Status Document issued by the Home Office or the Border and Immigration Agency to the holder with an endorsement indicating that the person named in it is allowed to stay indefinitely in the United Kingdom or has no time limit on their stay in the United Kingdom, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

8. A full birth certificate issued in the United Kingdom which includes the name(s) of at least one of the holder’s parents, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

9. A full adoption certificate issued in the United Kingdom which includes the name(s) of at least one of the holder’s adoptive parents when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

10. A birth certificate issued in the Channel Islands, the Isle of Man or Ireland, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

11. An adoption certificate issued in the Channel Islands, the Isle of Man or Ireland, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

12. A certificate of registration or naturalisation as a British citizen, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

13. A letter issued by the Home Office or the Border and Immigration Agency to the holder which indicates that the person named in it is allowed to stay indefinitely in the

United Kingdom when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

LIST B – Documents which indicate restrictions on entitlement to work in the UK

Please note that employees who have a restricted entitlement to work in the UK will be required to have their documents checked at least once every 12 months.

1. A passport or travel document endorsed to show that the holder is allowed to stay in the United Kingdom and is allowed to do the type of work in question, provided that it does not require the issue of a work permit.

2. A Biometric Immigration Document issued by the Border and Immigration Agency to the holder which indicates that the person named in it can stay in the United Kingdom and is allowed to do the work in question.

3. A work permit or other approval to take employment issued by the Home Office or the Border and Immigration Agency when produced in combination with either a passport or another travel document endorsed to show the holder is allowed to stay in the United Kingdom and is allowed to do the work in question, or a letter issued by the Home Office or the Border and Immigration Agency to the holder or the employer or prospective employer confirming the same.

4. A Certificate of Application issued by the Home Office or the Border and Immigration Agency to or for a family member of a national of a European Economic Area country or Switzerland stating that the holder is permitted to take employment which is less than 6 months old when produced in combination with evidence of verification by the Border and Immigration Agency Employer Checking Service*.

5. A residence card or document issued by the Home Office or the Border and Immigration Agency to a family member of a national of a European Economic Area country or Switzerland.

6. An Application Registration Card issued by the Home Office or the Border and Immigration Agency stating that the holder is permitted to take employment, when produced in combination with evidence of verification by the Border and Immigration Agency Employer Checking Service*.

7. An Immigration Status Document issued by the Home Office or the Border and Immigration Agency to the holder with an endorsement indicating that the person named in it can stay in the United Kingdom, and is allowed to do the type of work in question, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

8. A letter issued by the Home Office or the Border and Immigration Agency to the holder or the employer or prospective employer, which indicates that the person named in it can stay in the United Kingdom and is allowed to do the work in question when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer.

*Please note that if an applicant provides this document as evidence of the right to work in the UK and are subsequently offered employment with NYCC, you can contact the Employer Checking Service to verify the entitlement to work in the UK. Please contact Employment Support Service (ext 2190) for further guidance

Documents which are not acceptable in any circumstances

1. A Home Office Standard Acknowledgement Letter or Immigration Service Letter (IS96W) which states that an asylum seeker can work in the UK.  If you are presented with these documents then you should advise the applicant to call the Border and Immigration Agency on 0151 237 6375 for information about how they can apply for an application Registration Card;

2. A temporary National Insurance Number beginning with TN, or any number which ends with the letters from E to Z inclusive;

3. A permanent National Insurance number when presented in isolation;

4. A driving licence issued by the Driver and Vehicle Licensing Agency;

5. A bill issued by a financial institution or a utility company;

6. A passport describing the holder as a British Dependent Territories Citizen which  states that the holder has a connection with Gibraltar;

7. A short (abbreviated) birth certificate issued in the UK which does not have details of at least one of the holder’s parents;

8. A licence provided by the Security Industry Authority;

9. A document check by the Criminal Records Bureau; a card or certificate issued by the Inland Revenue under the Construction Industry Scheme
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