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Agency Workers Regulations 
Guidance for Schools 

Frequently Asked Questions

Temporary Agency Workers Rights

Q) How long can I engage a temporary agency worker?

You should only engage temporary agency workers for emergency situations to cover short term issues that may affect your service. It is recommended that you should only utilise agency workers for less than 12 weeks. 

Q) Can I hire a temporary agency worker for 3 months, end the placement and rehire to ensure a break in service?

It is not acceptable to finish a placement and commence it again as an employment tribunal can still view this as continuous service and it will be viewed as anti-avoidance tactics.

Q) How much notice do I need to provide a Temporary Agency Worker when cancelling a placement?

Agency workers are not employee’s and do not have a contract with you therefore no notice is required. However where possible it is advised to provide agency workers with one weeks notice.

Q) How will I ensure that the temporary agency worker receives comparable pay after 12 weeks?

For each post we recommend that you agree a two tier cost structure with your supplying agent one prior to 12 weeks and one after 12 weeks, the later being the one which is associated with paying the agency worker the comparable pay rate and comparable holiday pay to that of an employee paid by directly by the School.  You are required to provide the supply agency details of the post, including the pay and holiday provision you would expect to pay if you recruited to the post directly.  The information you need to provide is shown in appendix 3.  If you only have 1 tier system you will be incurring unnecessary costs in weeks 0-11.
Q) How is holiday pay accrued for teachers?
After the qualifying period, agency supply teachers will be entitled to the same terms and conditions, including working time and annual leave, as direct recruits.  It should not be necessary to pay agency supply teachers for additional leave to which direct recruits are not entitled.  For permanent teachers in schools maintained by an authority in England and Wales there is no specific provision in the School Teachers’ Pay and Conditions Document for holidays or annual leave.  There are provisions on working time.

As for other workers, agency supply teachers should receive payment for statutory annual leave when they take the leave i.e. be paid on 1/365 basis at regular intervals throughout the year, this must be paid by the agency and not NYCC hence you should only ever authorise a timesheet/invoice for the actual hours completed on assignment.
Q) What if a qualified teacher is hired to do a cover supervisor or teaching assistant role?
The relevant rate of pay is determined by the nature of the job, not the qualifications of the teacher.

For example, if a school asks a temporary work agency to provide a Cover Supervisor or a Teaching Assistant, and the person engaged to do the work is a qualified teacher they would be expected to carry out the role of a cover supervisor or a teaching assistant and be paid as cover supervisor or teaching assistant.  The role of a cover supervisor is to supervise a class in carrying out a pre-prepared exercise but it does not involve teaching a class.  If, however, the person is asked to do specified work as part of this role then after the qualifying period, they must be paid as outlined below.

Q) What if a qualified teacher is hired to do a teaching role in a maintained school?
If the school asks a temporary work supply agency to provide a teacher to carry out specified work in a school and the person engaged to do the work is a qualified teacher they should be paid as a qualified teacher.  If the person engaged to do the specified work is an unqualified teacher they should be paid as an unqualified teacher.  ‘Specified work’ means planning, preparing and delivering lessons and courses to pupils and assessing and reporting on the development, progress and attainment of pupils.  

Q) What is the impact of school closures?
The Agency Workers Regulations recognise that in some instances a workplace might close due to the temporary cessation in the hirer’s requirements for any worker to be at the establishment.

This could be applied to a school closure (for example, summer holidays).  If an agency supply teacher is working before and after such a closure and is, for example, 6 weeks into a qualifying period for equal treatment, the qualifying period would pause at the end of one term and start again at the beginning of the next so long as the agency worker returns to the same job with the same hirer.

Q) Do pregnant temporary agency workers have the right to maternity pay and leave?
No – agency workers are not entitled to maternity leave as they are not employees.

However pregnant agency workers will be entitled to paid time off to attend ante-natal appointments as well as additional health and safety measures (such as suitable alternative work) if a pregnant agency worker cannot fulfil her role due to a health and safety risk.

Q) How much is a temp to perm fee?

This is determined by the contract/terms of business you have with your supplying agent. You are strongly advised to agree transfer terms with your supplier prior to the commencement of assignment. We advise that you should be seeking to agree terms where by you can transfer an agency workers without incurring a transfer fee after a period of 12 weeks and this is the market norm. A sample agreement of transfer costs is below, and you may wish to request this or similar arrangement with your supplier.
	Weeks in Post
	% Fee of Salary

	1 - 3
	10

	4 - 8
	8

	9 - 12
	6

	13+
	0


Health and Safety

Q) In my role as manager, what health and safety responsibilities do I have for temporary agency workers?

If agency workers are on your site, your health and safety risk assessments must take them into account.  The fact that you have control over their day-to-day work activities makes you partially responsible for their health and safety.  Even though you are not their ‘employer’ from a legal perspective, it is best practice to treat them the same as any other employee to ensure that they are adequately protected regarding all aspects of health and safety.  

Q) Who is responsible for training agency workers?

As employers, the agency has a duty to ensure their workers are provided with adequate health and safety training.  In practice, they should provide the employee with basic health and safety training which is relevant to their job at all the places where they will work e.g. manual handling training if the work involves this.  

The supplying agency should tell you about the worker’s skills and qualifications to help all concerned decide what, if any, additional training is required for the worker to undertake the duties of the post safely.  Where necessary an agreement will need to be made between the two parties as to who will provide that training.  The hiring organisation must always provide training that is relevant to their site and the activities being carried out e.g. fire evacuation.  

Who is responsible for DSE (Display Screen Equipment) Assessments?

For agency workers engaged as a DSE user, a typical allocation of responsibilities is:

The agency should: provide information to their workers about eye tests and training on request, provide an eye test and, if required, corrective appliances (or a contribution towards these) to agency workers who are their employees.
The School should: 

· assess the risks from the use of their DSE workstations and provide this information to the agency and the agency worker.

· ensure that all user workstations meet minimum legal requirements 

· ensure that the activities are planned so that agency workers can have breaks from DSE work 

· provide training to agency workers when their workstation is modified 

Who is responsible for providing Personal Protective Equipment (PPE)?

Under the Personal Protective Equipment at Work Regulations 1992, employers must provide suitable PPE for employees who may be exposed to a risk to their health or safety while at work.  So, in practice, the agency should provide any basic PPE that is likely to be required every day, and the School would provide any specialist PPE where the work requires it.  This may need clarification prior to hiring the worker.

Q) Who is responsible for reporting accidents under RIDDOR?
The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 requires that death, major injury, over-three-day injury, or cases of specified diseases of an employee at work, are all reported by the “responsible person” (the employer).

Although for most temporary agency workers the employer will be the supplying agency, usually the School is best placed to make the report.  Consequently, the temporary agency worker should complete an Accident Report Form, clearly stating that it is being completed by a temporary agency worker. 

The temporary agency worker also has a duty to inform their employing agency of the accident e.g. by providing them with a copy of the completed accident report form. 

Q) Who is responsible for health surveillance?

Depending upon the nature of the work being undertaken and the associated risks, health checks may be required for certain categories of employee e.g. those working with dangerous substances such as asbestos, lead or chemicals that may cause skin irritation or result in asthma.  

The supplying agency is legally responsible for arranging health checks for its temporary agency workers where deemed necessary.  However, if the School already provides these checks for their own employees doing the same or similar work, it would be good practice to offer the same to temporary agency workers, in agreement with the supplying agency.  Where this is the case it is important that all parties are clear on who supplies it, what’s involved, the reasons for it and the control measures to be followed to prevent any serious harm to health. Managers are advised to seek further support and advice.
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