





TRANSFER OUT
APPENDIX C
Introductory Letter FROM Directorate Head/Responsible Manager TO Transferee setting out Consultation Details

I understand that your company will be taking over the provision of the following # [name of contract/service/function] which #[name of service] currently delivers:-

#

This contract/service/function will be transferred to you on #.

#[name of service] currently employs #[number] staff to operate these contracts/this service and I believe you have already been advised that this transfer will be a relevant transfer for the purposes of the Transfer of Undertakings (Protection of Employment) Regulations 2006.  I thought it would be useful for me to write to you and outline our understanding of our respective obligations under this legislation (regulation 11).

(1)
I intend to supply you with the following information in respect of each employee that I believe will transfer:

(a)
The identity and age of the employee.

(b)
Those particulars of employment that an employer is obliged to give employees pursuant to S1 of the Employment Rights Act 1996.

(c)
Information relating to any -



(i)
disciplinary action taken against the employee; 



(ii)
grievances raised by the employee;


within the previous two years,  where a Code of Practice issued under the Trade Union and Labour Relations Act 1992 which relates exclusively or primarily to the resolution of disputes applies.
(d)
Information about any Court or Tribunal case, claim or action -

(i)
brought by an employee against the transferor, within the previous two years;

(ii)
that the transferor has reasonable grounds to believe that an employee may bring against the transferee, arising out of the employee’s employment with the transferor.

(e) 
Information relating to any collective agreement which will have effect after the transfer, in its application in relation to the employees, pursuant to Regulation 5(a) TUPE 2006.
I would expect to be able to supply you with the above information by #[date].  

If any of the specified information changes between the time when it is initially provided and the completion of the transfer, I shall, as required, supply written notification of those changes.

I will also provide you with documents as appropriate related to:


Current Job Descriptions


Salary scales


A Standard Statement of Particulars (Contract of Employment)


The Annual Leave Provision

The Sick Pay Scheme

The County Council’s Redundancy Scheme

(2)
The Regulations also place a duty on both the transferor and the transferee to inform and consult representatives of their employees in relation to any of their employees who may be affected by the transfer or any measures taken in connection with the transfer.  This includes:

· those individuals who are to be transferred;

· their colleagues with the transferor employer who will not transfer but whose jobs might be affected by the transfer;

· their new colleagues in employment with the transferee employer whose jobs might be affected by the transfer.

Consultations should begin at the earliest possible opportunity and it is recommended that they are scheduled into the transfer process.

(3)
In addition, long enough before the transfer for the employer of any affected employees to consult with the employees’ representatives, the employer must inform those representatives of:

· the fact that the transfer is to take place, the date or proposed date of the transfer and the reasons for it;

· the legal, economic and social implications of the transfer for any affected employees;

· the measures which it is envisaged will be taken, in connection with the transfer, in relation to any affected employees or, if it is envisaged that no measures will be so taken, that fact; and

· the measures, in connection with the transfer, which the employer envisages the transferee will take in relation to any affected employees who will become employees of the transferee after the transfer by virtue of Regulation 4 TUPE 2006 or, if he envisages that no measures will be so taken, that fact.
In addition, an employer of an affected employee who envisages that he will take measures in relation to that employee, in connection with the transfer, must consult the appropriate representatives of that employee with a view to seeking their agreement to the intended measures.

During the course of consultations the employer must consider any representations made by the appropriate representatives, and reply to those representations and, if he rejects any of those representations, state his reasons.  
Pension Arrangements 

Prior to 23 March 2011, protection of the pensions of transferring staff was required in accordance with the Code of Practice on Workforce Matters in Local Authority Service Contracts (Annex D to the Office of the Deputy Prime Minister (ODPM) Circular 03/2003).  Whilst the Code of Practice has now been removed and doesn’t apply to service contracts created after 23 March 2011, it is still binding on service contracts created before this date.  In any event, the principles concerning pension rights remain fundamentally unchanged whether the Code of Practice applies or not.  The guiding principle should be that the transferee employer offers transferring staff membership of a pension scheme which is ‘broadly comparable’ to the public service pension scheme which they are leaving.

In this Council’s experience, the approval of such arrangements can be a lengthy exercise, especially where an existing pension scheme must be scrutinised by a professionally qualified actuary who will compare it with the LGPS in detail to certify broad comparability.  We need to commence this process as soon as possible so that the whole transfer is not jeopardised by any delay.  Therefore it would be very helpful if you could provide details of your existing pension scheme as a matter of priority.
Communication

I am eager to ensure that the transfer goes as well as possible for all affected parties.  So that staff feel well supported, I would hope that both of our organisations can work together to achieve a smooth transfer.  This will, out of necessity, include joint meetings with representatives from both organisations and the staff as soon as practicable. 

I have already approached UNISON, the recognised Trade Union, supplied the information under (3) above, and explained to them what is proposed and I plan to hold the first formal consultation with staff and UNISON on #[date].  In relation to the above legal requirements which need action from yourselves, I would be grateful if you could send an appropriate representative of your organisation to attend the meeting to provide the staff with the relevant information. 

OR
I have already approached UNISON, the recognised Trade Union, supplied the information under (3) above, and explained to them what is proposed and I plan to hold the first formal consultation with staff and UNISON as soon as possible.  In relation to the above legal requirements which need action from yourselves, I would be grateful if you could arrange for an appropriate representative of your organisation to be available to attend the meeting to provide the staff with the relevant information.  To this end it would be helpful if you could let me know the name of the appropriate contact in your organisation so that mutually convenient dates can be arranged. 

Please do not hesitate to contact [NAME] on [TELEPHONE NUMBER] or by writing to [NAME] at [ADDRESS] should you require any further information or wish to discuss the matter further.

