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Advised Actions




Frequently Asked Questions

1. Who will check whether or not we have taken any action in respect of this guidance? 
On 12 December Ofsted published an update for inspectors covering these Regulations.  This can be accessed at:

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/362919/Keeping_children_safe_in_education_childcare_disqualification_requirements_-_supplementary_advice.pdf
It is clear from this that Inspectors will be expected to ask what steps a school has taken to ensure no one is employed who may be disqualified.   In the event that an Inspector becomes aware that a member of the schools staff may be disqualified, this may be taken as a judgement against Leadership and Management unless appropriate action has been taken.
The guidance makes it clear that it is an offence to knowingly employ someone who may be disqualified and, as such, if an Ofsted inspector became aware of this potential offence, it is possibly it may be reported, although the Ofsted guidance for inspectors does not explicitly require this of Inspectors.

Given it is an offence, there is always a chance that there could be a whistleblowing disclosure made regarding non-compliance.
It is unclear at this stage what, if any further measures may be in place regarding checking.

2. How do I decide who this guidance applies to?

The Childcare Act stipulates that a disqualified person MUST NOT be employed in connection with early years provision (including during the school day for this group) or later years childcare (e.g before and after school childcare for those who have attained the age of 5 but not yet attained the age of 8) or directly concerned in the management of any such provision.  A person who sometimes works in the relevant childcare provision would be included in this definition; however, decisions need to be taken by schools on a case by case basis subject to their individual circumstances.  
The requirements also apply to those involved in the management of that provision so clearly this would involve any school leaders involved in the management of the provision, including all Headteachers of schools which have an EYFS or additional early or later years childcare provision.

There is no doubt that this is an area that may become clearer over time but our advice is that you are required to implement the Regulations in line with the guidance which does not specify that it must be everyone working in a school which has an EYFS.  It will, however, involve all staff involved in the provision of before and after school childcare.
3. So does that mean that if I have a Teaching Assistant who works in EYFS and in our before and after school club who provides relevant information, I could potentially redeploy that TA during the school day to remove her from EYFS and the provision of any early years care but I would potentially have no option but to suspend her from her before and after school care post?
Yes it does.  We would advise you to seek advice from your nominated HR Advisor prior to taking any specific action though in order to discuss the specifics of the individual case.

4.  Do the Regulations apply to volunteers?

The DfE guidance does not specifically cover volunteers and we have queried this further with DfE.  However, in the meantime, our legal advice is that “Statutory Guidance for Regulated Activity (children) – supervision of activity which is regulated when unsupervised’ published in December 2013 states that if volunteers are supervised by a person in regulated activity, and that supervision is regular and day to day and reasonable in all the circumstances to ensure the protection of children then the volunteers will not be in Regulated Activity. 
As such, legal advice would indicate that the Regulations do not apply to supervised volunteers but DO apply to unsupervised volunteers working in the relevant areas.  
5. Do the Regulations apply to Governors
Again, the DfE guidance does not specifically cover Governors.  However, our legal advice is that the School Governance Regulations 2012 already set out the factors that may exclude a person from being a Governor, including being barred from Regulated Activity relating to children and being disqualified from providing day care.  Governors are already required to complete a declaration form on appointment in respect of the School Governance Regulations 2012.
Governors should not therefore be required to disclose the relevant information in their capacity as school Governor.   Of course, the does not preclude Governors from being asked in another capacity (for example if they are a member of staff).
6.  What constitutes childcare outside of the normal school day?

Child Care includes breakfast clubs, homework clubs, nursery and crèche provision provided by the school.  Where activities are run by other providers on school premises but not managed by the school (e.g. lettings, football clubs), these are not covered as they are not child care provision.  

Care needs to be taken if members of the Leadership team or staff are on the management of any private care provision on the school premises.  The Childcare disqualification Regulations 2009 have applied to early years provision since their publication and so management of this type of provision should have already been checked in line with these Regulations.
7.  What could potentially disqualify an individual?
In addition to the Children’s Barred list the wider disqualification criteria relevant in schools include:

· Caution or conviction for certain criminal offences

· Certain grounds relating to the care of children

· Having registration refused or cancelled in relation to childcare, children’s homes or disqualification from private fostering

· Living in the same household where another person who is disqualified lives or works (disqualification by association)
The relevant offences are listed in Schedules 2 and 3 within the Regulations – although it is appreciated that these are complex to understand. They are listed in the Compliance, Investigation and Enforcement Handbook Childminding and Childcare in part 5.1 ‘Disqualification’, tables 4 and 5 (NB: this handbook is due to be updated shortly).  Link below:

https://www.gov.uk/government/publications/compliance-investigation-and-enforcement-handbook-childcare
The offences are too long and detailed to include here, but the key offences are those that result in a caution (note for cautions it is only those issued post 2007) or a conviction and relate to:

· Any offences by an adult against or involving children

· Any sexual offence by an adult or a child against an adult or a child

· Murder, manslaughter, kidnapping, false imprisonment, assault occasioning grievous bodily harm or actual bodily harm
The grounds relating to the care of children are in the Compliance handbook at table 2 and the grounds relating to refusal or cancellation relating to childcare as above are at table 3.  
8. What does ‘living in the same household’ mean?
The regulations state that a person can be disqualified by living in the same household as another person who is disqualified from registration, or lives in a household in which such person is employed. The statutory guidance does not offer further guidance upon the definition. The Government use the following definition for household – one person or a group of people who have the accommodation as their only or main residence AND either share at least one meal a day, or share the living accommodation (living or sitting room). This includes spouse/partners, children including foster children, house share colleagues and lodgers. They do not need to be related to come under this definition. The occupant(s) of a bedsit (house of multiple occupancy) who do not share a sitting or living room with anyone else comprise a single household.

The duty is upon the school to ask the question and the staff member to disclose.

9. Do I have any discretion at school level to undertake a risk assessed approach in order to allow a member of staff to continue their current duties whilst we await a decision on a waiver?

 No.  As it is an offence to knowingly employ someone in connection with the relevant care who is disqualified, you must not allow a member of staff who may be disqualified to be involved in the provision of the relevant care.  Doing so may leave you personally vulnerable.  If you have clearly determined that there are areas of the school to which these Regulations do not apply, you can consider arrangements to deploy them in a different way pending a decision on a waiver.  However, if the Regulations apply across the school, you will likely have no alternative but to suspend the member of staff.  Please seek advice from your nominated HR Advisor prior to taking any decision in respect of suspension or redeployment.
10. What if a decision is made by Ofsted that a member of my staff is disqualified and no waiver is granted?
Until we get a clearer picture of how long waiver requests take and decisions taken relative to the relevant information provided, it is very difficult to anticipate how many staff this may apply to.  However, it is of course possible that something potentially serious could be disclosed.  In the event that a waiver is not granted, we would strongly advise you to seek the advice of your nominated HR Advisor in order to discuss options and to provide advice and guidance in respect of specific actions / process.
It may be that in these circumstances there will be no option but for a dismissal either in relation to complying with a statutory requirement or for Some Other Substantial Reason.  Disqualification is automatic and applies even if you do not consider an individual to be a risk to children.
11.  What about the members of staff in all this?  

There is no doubt that these are very difficult and contentious Regulations, particularly in terms of some of the potential criteria for disqualification by association.  Clearly any potential action, including suspension will be stressful for the individual, the school management and for the family of the individual.  You will see that the template communication we are suggesting you use for current staff provides details for the staff care network and you can seek advice, as and if required, from HR regarding how best to support a member of staff.  Individuals can also seek support and advice via their union / professional association where they are a member.
We are aware, albeit anecdotally, that at least one professional association is planning on making formal representations at national level regarding the applications of these Regulations.

However, the legal duty rests with school management and so it is important to take action as and if required.

12.  What if a member of staff doesn’t know that someone they live with has a relevant offence?

Staff are required to declare to the best of their knowledge and you are required to take action in respect of any relevant information provided to you.  It is a defence for the employee to establish that they did not know and had no reasonable grounds to believe that they were disqualified by association.
13. How do these Regulations sit with the Data Protection Act, particularly in respect of sensitive personal data relating to someone not employed in the school (ie a householder) and the school passing information to OFSTED?

Information must be processed in accordance with the Data Protection Act.  The Childcare (Disqualification) Regulations require employers to pass information to Ofsted and such statutory duties are allowed under the Data Protection Act.  Clearly schools must handle and store all information in school carefully, in accordance with normal Data Protection rules.
14. What about recruitment of new staff?

Any shortlisted candidates must declare relevant information and this would need to be considered and discussed with the applicant.  The school could decide not to proceed with the application on the basis that the employee is disqualified or, proceed and, if they become the preferred candidate a conditional offer made and a waiver applied for.  If the waiver is not granted, the conditional offer can be withdrawn.
Attached is a template declaration form which we advise is used as part of the Safer Recruitment process.
15. What if information is disclosed which suggests a member of staff has harmed a child, may of harmed a child, (including failure to prevent harm,) committed a criminal offence against or related to a child, or behaved towards a child in a way that suggests they could be a risk of harm to children?
In this instance, Local Safeguarding Children Board procedures must be followed http://www.safeguardingchildren.co.uk/section-10-procedures.html and the Head or Chair of Governors must immediately consult the Local Authority Designated Officer (LADO).
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This special feature has been produced in collaboration with Legal Services and Education Safeguarding colleagues to support you with the interpretation and implementation of the recent DfE guidance on the Childcare Disqualification Regulations.  It must be read in conjunction with the full DfE guidance (see link below) as this document is intended to assist you in the interpretation of the guidance and does not restate it in full.  We would strongly suggest that you read the DfE guidance before reading page 2 onwards of this advice.





These Regulations will apply to the majority of schools, except Junior or Secondary Schools who do not provide before or after school care which includes children under 8.  All schools must read the Regulations  in order to understand whether or not they are likely to apply to your setting (see link below).  





The Regulations place a legal duty on school leaders; failure to implement them could potentially:


leave you personally vulnerable to a criminal offence (we know at least one Leadership Professional Association has contacted members to highlight this important point)


have a detrimental effect on an Ofsted judgement on Leadership and Management.
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What the Regulations are and why they apply to schools





You will need to read the full guidance which can be found at:





� HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/362919/Keeping_children_safe_in_education_childcare_disqualification_requirements_-_supplementary_advice.pdf" �https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/362919/Keeping_children_safe_in_education_childcare_disqualification_requirements_-_supplementary_advice.pdf�





Although the Regulations have been in existence since 2009 and have been applicable to early years and childcare settings since this time, it is only very recently that the DfE have determined that they apply to schools, and have published supplementary guidance after Keeping Children Safe’s launch.   





Our initial advice to schools before Christmas was to wait, as far as possible, until legal advice had been fully considered and at least some of the outstanding questions had been resolved.  We had hoped to be able to formally challenge the application of the Childcare disqualification Regulations to schools, particularly given they are not registered settings but, unfortunately, the view is a challenge would be unlikely to succeed and it is important for schools to now be implementing this guidance so as not to leave themselves vulnerable.











Step 1


Read the DfE guidance in full alongside this note.  You may also wish to contact your own Professional Association





Step 2


Determine who, within your setting, the Regulations will apply to and keep an audit trail of your decision and rationale behind it.  This will inevitably vary between settings as some will require more flexibility than others regarding who may be employed in connection with Early Years provision and you may wish to discuss this with your Chair of Governors, as a minimum, bearing in mind the need to implement this swiftly.  Headteachers of schools with relevant early or later years provision will be covered and the responsibility to make enquiries in respect of the Headteacher will rest with the Chair of Governors.





Considerations:


Unions may challenge a ‘blanket approach’ of mandating a requirement to disclose across all staff irrespective of how they are usually deployed.  Of course this may be necessary in some schools.


Are some or all staff routinely required to supervise over lunch / break-times, or at any other time, including supervision of children within EYFS


Is it possible to operate a system whereby only certain staff can be deployed to cover any EYFS provision including supervision of break / lunch times?





Step 3


The requirement of you, as Headteacher (or Chair of Governors in the case of asking the Headteacher) is to make reasonable enquiries of employees for them to provide the ‘relevant information’ about themselves or anyone who lives or works in the same household as them.  





We have produced a template letter which could be used for this purpose which we believe is sufficient in order to fulfil this requirement (Appendix 1).  





We advise that you hold a signature sheet in the school office which staff can sign to confirm they have received the letter.  This could be provided as evidence of having fulfilled the requirement if necessary – for example if asked by Ofsted.





Step 4


In the event of a member of your staff providing relevant information, which may require a waiver, we strongly advise you to contact your nominated HR Advisor and legal advice can then be sought if necessary.





You MUST provide the relevant information to Ofsted as soon as reasonably practicable but by no later than 14 days from receipt of that information.  You will need to inform the member of staff of the need for them to apply to Ofsted for a waiver as schools cannot make this application on behalf of individuals.





Considerations:


Individuals who are disqualified are not permitted to continue to work in the relevant early or later years’ provision.  You will need to consider how an individual will be prevented from working in the relevant areas pending a decision on a waiver.  This may involve redeployment within school, assigning alternative duties or, in some cases, there may be little alternative but to suspend.  You are strongly advised to contact your nominated HR Advisor prior to taking any decisions in respect of suspension.











As this guidance is very recent and is in the very early stages of implementation across the Country, there are a number of areas which have yet to be clarified.  We are only aware of a small handful of Local Authorities who had, before Christmas, communicated with schools regarding these requirements and a very small number of waiver applications having been made to date.  As such, the questions and answers below are intended to help schools in the current interpretation of the guidance, to the best of our knowledge, pending any more formal answers from DfE.  Please be aware that these FAQs are likely to evolve over time as cases work their way through the system and details become clearer. 
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