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Equalities Act 2010: Implications for Recruitment

On the 1 October 2010, Section 60 of the Equality Act 2010 came into force. This made asking questions about the health status of an individual applying for a job illegal until after they have been made a conditional offer of a post.

Frequently Asked Questions (FAQs)

	
	Questions
	Answers

	1
	When did the Equality Act 2010 come into effect?
	1 October 2010

	2
	Why are these changes being made now?
	The Equality Act requires employers to make changes to the way that pre-employment checks are conducted, and makes it illegal from 1 October 2010 to ask questions about an applicant's health prior to a post being offered. 

	3
	What other changes will the Act bring in to force?
	The Act won’t have a significant impact on recruitment, aside from health screening, because we already have robust policies and procedures for equality. But the Act has changed the Equality Law Framework which means that from 01 October 2010 other provision has come in to force:  

· The extension of third-party harassment to cover all protected characteristics.
· Changes to disability discrimination, including its extension to indirect discrimination and changes to disability-related discrimination

· The change to the definition of gender reassignment the removal of the requirement for medical supervision 

	4.
	Does this mean that the ‘5 Health Questions’ and Pre-Employment Health Questionnaire (PEHQ)’ will no longer be used in NYCC? 

	The evidence is that the 5 Health Questions and Pre-Employment Health Questionnaire (PEQ) is no longer fit for purpose prior to offer of appointment, and recruiting managers should abandon the routine use of the documents. 

While the PEHQ in its old format will no longer routinely be used prior to an offer being made, there will still need to be questions used to obtain information from some job roles – primarily those working in roles that have health-related implications. 

	5.
	So does this mean that the 5 Health Questions and Pre-employment Health Questionnaire cannot be used after 1 October 2010?
	No, while they cannot be used pre-job offer they have been revised and will still be used after an offer has been made.

All candidates that receive a conditional offer will be required to complete the 5 Health Questions, and proceed to complete the PEHQ if a declaration is made. Candidates that do not tick ‘yes’ to any of the 5 Health Questions will not complete a PEHQ.

Candidates that receive a conditional offer for one of the posts listed in Annex A must complete a PEHQ, and are not required to complete the 5 Health Questions. 

	6.
	What if a PEHQ was used to ask about adjustments needed to attend interview? 

	This would be illegal. The standard ‘invitation to interview’ asks a candidate if necessary adjustments might be required for interview. 

When assessment(s) form part of the recruitment and selection process candidates will be provided with comprehensive details of the requirements, and will be asked if adjustments need to be made. 

	7.
	What happens if I ask questions about health or disability during the interview?
	It can result in legal action. A candidate can bring a claim against North Yorkshire County Council if;

· you asked health- or disability-related questions of a kind that are not allowed

· they believe there has been unlawful discrimination as a result of the information that they gave (or failed to give) when answering such questions.

	8.
	But could I ask a candidate to give a Yes/No answer to whether they have potential health issues during the interview?
	No. It will be illegal from 1 October to ask questions about an applicant’s health prior to conditional offer of a post.



	9.
	Will it still be possible to ask candidates if they have a disability, so that they are guaranteed an interview if they meet the criteria?   

	Yes. The Act will allow the Council to take positive action under section 158. To ensure that an applicant who is a disabled person can benefit from measures aimed at improving representation and employment rates of disabled people.
As part of the ‘two ticks scheme’ the application form will still enable applicants to disclose that they have a disability, but disclosure regarding the nature of the disability will not be sought by Health and Wellbeing prior to an offer of appointment. Subsequent recommendations for Reasonable adjustments will be made by Health and Wellbeing Services, without disclosing the nature of the disability. 

	10.
	Will we still be able to ask about disability in the equality monitoring questions which are separate from the application form?
	Yes. The Equality Monitoring Questions are anonymous documents and will be used for monitoring purposes only. 

	11.
	If the PEHQ is used at the offer stage what information will Health and Wellbeing provide me with?

	The content of a PEHQ, when used, will be in confidence and will not be shared with HR, the recruiting manager or any third party unless the information disclosed has a direct implication on the job roles, and a requirement for adjustments to be made.  Health and Wellbeing will provide feedback in two formats:

1/ Fit: No adjustments, considerations or advice to be given – hence the manager can consider the applicant to have passed the medical employment clearance.

2/ Fit: Adjustments, considerations and advice given and need to be considered prior to confirmation of appointment. In this instance the manager needs to fully assess all of the information, understand if reasonable adjustments can be made to accommodate any disability prior to making a final decision to withdraw or ‘pass’ employment clearances and proceed to unconditional offer.

	12.
	Can I ask health questions once a job offer, including a conditional offer, has been made and possibly requires the candidate to undergo a medical assessment? 
	Yes. The Equality Act 2010 does not place restrictions on what can be asked once the offer of a job has been made. You are required to liaise with Health and Wellbeing regarding additional medical assessments. 

	13.
	If I find that the applicant is not fit for the role, due to their health, once I have made a conditional offer, what should I do?

	In the first instance you should attempt to make reasonable adjustments with support from Health and Wellbeing and HRSST. If this is not possible and you believe you have justification for doing so you may withdraw the offer of employment.

Remember you can only withdraw an offer prior to commencement. Withdrawing an offer should only be considered when the manager considers all of the relevant information gathered during application, assessment and clearances stages and can only be withdrawn on legitimate grounds after reasonable adjustments have been fully explored. Gain advice from HR prior to proceeding with a withdrawal.

	14.
	Will we still be able to ask about sickness absence in our reference requests?

	Provided that references are obtained after the offer of a post, standard proformas will be issued that ask about sickness absence history. 
For posts that require references prior to interview, in accordance with standard protocol, a preliminary reference will be issued without a request for absence information. A secondary reference, specific to absence information, will be sought after an offer has been made. Managers are reminded that whilst measures will be in place to avoid delays, the requirement for an additional reference request could have an impact on the time taken to recruit. 

	15.
	If a reference discloses that the candidate has had a poor sickness record in previous employment, can I withdraw the conditional offer?  


	In the first instance you should make contact with the candidate to ascertain the reasons for absence, which cannot be taken in to consideration if pregnancy related, or as a result of a disability. If the absence is an on-going issue you should attempt to make reasonable adjustments with support from Health and Wellbeing and HRSST. 

A conditional offer can only be withdrawn on legitimate grounds after reasonable adjustments have been fully explored. Gain advice from HR prior to proceeding with a withdrawal.

	16.
	Does the process leave vulnerable service users unprotected from employees with serious mental health problems?
	Suffering from mental health problems is not a barrier to working in North Yorkshire County Council. The PEHQ is part of a process for checking the suitability of an applicant and Safer Recruitment protocol will continue to verify the suitability of applicants. 

	17.
	How does this affect internal candidates who have already completed the checks when appointed previously?
	It won’t. Whilst details of absence and medical conditions have been provided the information will not be disclosed, unless it is relevant after an offer has been made.

	18.
	But what about Teachers? Does the statutory fitness requirement for teachers amount to an intrinsic part of their role, meaning questions can be asked about health before a job offer is made?
	No, not as a rule, but it does depend on the teaching role. The regulations are generic and specific levels of fitness are not referred to as a requirement for intrinsic functions of the job role.

Only teaching roles that require a minimum level of fitness as a result of an intrinsic function of the job are eligible for health-related questions to be asked at interview, and include;

PE Teacher
Outdoor Education Teacher/Instructor

SEN Teacher required to lift/hoist/operate machinery to support the welfare of a child.


Example Interview Questions

The Equalities Act limits the circumstances when you can ask health-related questions before you have offered the individual a job.

Some roles have intrinsic duties that have health implications. Job roles with health implications for essential duties permit you to ascertain whether the applicant can carry out these functions – and only the relevant functions - before you make an offer of employment. 

To comply with the Equalities Act 2010 health-related questions can not be asked during the selection process for jobs that do not have intrinsic duties with health implications. Job roles have been categorised in to occupational sectors and example job roles have been used to identify if, in the main, intrinsic duties have health implications. The list is not exhaustive and has been compiled to provide examples of job roles that have intrinsic duties with health implications. 
	Occupational Sector
	Example Job Role
	Example Interview Questions

	Catering
	Cook
	The job will require preparation and serving of foodstuff. Can you tell me about your previous experience of catering, and your audience(s)?

You will need to adhere to Health and Safety legislation and Hygiene Standards, do you have any needs to be taken in to consideration to ensure compliance of the required standards?



	Childcare
	Playworker
	You are expected to maintain the health and safety of all children in the care of the Centre, which will involve agility, flexibility and awareness of your surroundings. Do you have any needs to be taken in to consideration to maintain the statutory health and safety standards?



	Domestic
	Cleaning Assistant
	The role requires the operation of machinery, and heavy lifting of materials. Are you familiar with the protocol for manual handling, and have you completed any training in your previous employment?

As an intrinsic function of the job you are required to undertake manual duties to maintain the required standard of Council property.

Can you identify any barriers that would prevent you from undertaking manual work?



	Health and Social Care
	Resource Worker
	The job role will involve personal care with some manual handling (including using hoists, pushing wheelchairs, food trolleys etc.) delivered in a range of settings.   Are there any issues that would prevent you from providing personal care in a care setting, including private houses? 



	Property and Maintenance
	Gardener/Handyperson
	The job role includes a variety of roles to look after the Council’s building and grounds, using a range of tools and equipment. Can you tell me about a time when you have had to adapt to a range of different environments and their conditions?

The job will require you to work at height, and in noisy environments. Do you have any needs to be taken in to consideration for you to complete these duties?



	Social and Community Work
	Children’s Centre Residential Officer
	The role involves night-shifts which will be worked within the Children’s Centre, and will operate within an irregular sleep pattern. The role will involve interaction with Children’s Centre residents and will require attention to detail, verbal communication and physical restraint of residents as required. Can you tell me about a time when you have maintained control of a situation using verbal reasoning and/or a physical act. Can you identify any issues that would limit your control of a volatile client group. 



	Transport
	Driver
	The role involves a significant amount of driving. Please tell me about a previous role that has involved a significant amount of driving. The role will require the transportation of vulnerable adults for which the health and safety of, is paramount. Do you have current, or previous, restrictions of driving duties and/or abilities? 

Do you have any needs that would prevent you from completing a significant amount of driving, or that need to be taken in to consideration? 



	Teaching and Learning
	P.E Teacher
	The role requires demonstration of physical activity for children and young, conducted in a safe and healthy manner. Can you provide an example of when you have led a group to undertake physical activity following direction from yourself – how have you ensured that participants of the class are following procedures as you instructed?

Do you have any need that would need to be taken in to consideration when considering the frequency of physical activity?




